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Mrs. He.” (Vol. 11, TR, 1505, 4 282; emphasis added). Abandéﬁmem and unﬁméss are )
two distinct concepts, yet the trial court uses the terms as 1fﬂaey are mdxshngmshable, ‘. '
" each from the other. Ifthe abandonment statute truly requires a two-pronged approach to o
termination, then unﬁme.ss must, by deﬁmtton, be " separaxe and dxsﬁnct ﬁ'om _
abandonment. In fact, applying the trial court’s reasoning, a finding of abandonmem '
would automatically result in a finding of unfitness m literally- every ?cemﬁnation case, |
thereby eliminating any reason to move to Step two .'for an .inciui'ry.. as 16. whether ..
termination is in the best interest .of the child, This i§ clearly :nd; wha_tl.bl;r' ie;gislanms -
inended. |

* Accordingly, review is necessary to establish- that, asa matter of both substanuve ' .
and procedural due process; all termmanon proceedings shmlld be bifurcated so that all
parents and: children can be assured: that the trier of fact hes condiscted its gromds-foz-
termination inquiry vyithout. being influenced by & best-interest bias. - Failure to. requlre .
bifurcation will inevitably lead to the Wah i_)f parental r.igilts on-a best mﬁerest or

comparative fitmess analysis. -

7. Whether the Court of Appeals applied the correct standard when it b

The dissent mnecﬂy emphasizes that the majority faﬂs to .consider the many ;
consecuuve weeks of regular visits undertaken by the Hes' dunng the two years pnor to

~ the mmmenoement of the operatwe four-month period. To be preclse, the maj onty ruled .

that facts which ocourred bgfore the four-month period “casi have 7o bedring on our

9
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dstermination of whether the Hes’ conduct within the four-month .period'w'as wiltfal.”
(emphasis in original). According to'thg dissenting opinion, “not only is this mconsistent
with the majority’s prior statement and previous decisions by this Court it is plainly
wrong.” The diésent‘goés on to state that “w@on sense tells us th'a.t, in evaluaﬁng.the~ :
parent’s conduct during the four-month period, their coriduct before Ihe four-month I‘
period, both good and ill, is relevant as background. In this case, then, the hlstory of the
Hes® visits with A.M.H. must be examined in order to evaluate. fullywhcthertheir failure.
to visitafir the Jamary.28, 2001 incident was willful.” |
It is undisputed that t.he Hes engaged in regular, once-a-week visitation with
AM.H. prior to the January 28, 2001 incident when the vmmtion suddenly c.eased |
. Interestingly, although the mal court chmcterizes these regular visits as “token” the
majority declmes to address the issue at all, arguing instead that the four-month perlod_ :
should be conmdered in 1solatnon The dissent mamtams that in order. to put in pmper
context the Hes' actions during the pivotal four-month period the Court must also
analyze their acuons prior to the fom-month period. The Hes agree with this. analysxs
and contend that Supreme Comt review is necessary in order to estabhsh this outcome-' .
determinative proposmon _ |
For examPle, why would the visits suddenly cease on January 28, 2001 if the Hes' _, .
had been engaging in consecmive weekly visits for the previous two, yeats? - ls it not - '. '
worthy of recognition that the Hes had prevxously engaged in weekly ‘VlSltS with ’:
astomshmg vf.-.gulanty‘?B Armed thh this information, the pivotal four-month penod is:

"I‘hedisa;en:eorrecﬂynotesm foomwzmatwhende-Southsetupﬂwtnmdmm
arrangement, the once per week Visitation schedule was implemented, and that when Mid-South “bowed .
the parties oontinuedme.samexched:ﬂe The dissent also points outthatﬁmwasatypical visitation - L

9
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now given its proper wnteﬁ. One must then ask the inevitable questioﬁ:' if the Ht;s_.di'd,
in fact, engage in’médaf visits in the past, what would cause them to suddenly stop
visiting the Baker home? ;I'lﬁs.quastion cannot be asked ;md will not be asl'ced.un.les's ote
has an appreciation of the vis'imﬂoﬁ pafterns that wt;lmed prior to the’ four-month period. '
The mere aslung of this question demonstrates a real search for the truth, for it
goes to the very heart of undersmndmg whether the Hes actions during the pi.v'oml foir-
month period ro'sé to the level of willful abandonment. Did the Hes just suddenly and for
BO apparent reason deci;ie that they no longer wanted to see their daughter? The issue of :
willfulness caﬁnot be addressed unless this question is answered. Tennwsee. courts have |
held that “ﬁle” involves an awareness of the duty.té suppoﬁ or visit, thz capaéity
to support or visit and no justiﬁable excuse for failing to- support or visit. Unless we
analyze the' actiops of the Hes prior to the four-month period, it is impossible to
r:letermine whether their failure to visit during the fom-montﬁ' pefio_d ;:onsti_tut@; a. .
justifisble excuse. As the dissent points out, “it is against his backdrop that the majority
should evaluate the willfulness of the Hes® failure to visit during the pivotal:four-mdhth
eriod” : | o _ | .
The dissent has also crificized the majority fo is analysis of the “willfulness” of
the Hes’ actions dﬁring fhe four-month pétiod. The Hes® agree with the ' disgeht’.s '
analyéis and respectﬁxlly request Supreme Court review on these issues as well. Of -
particular importance to the Hes is the fact that both the tial oot and the majoricy

‘opinion give no weight to the fact that the Hes were in Juvenile Court secking the’

schedule for jnterim foster care arrangements set up by Mid-South, It is, therefow,_notsurpﬁsingtﬁutth?
dissent has criticized the trial court for concluding that the Hes® visits prior to the pivotal four-month period
were “token”, It is also not surprising that the dissent has criticized the majority for failing to review that
aspect of the trial courts decision. . , w

91
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oomplete and unoond:ﬁonal return of their daughter during the pivotal four«morrl:h penocl.
This approach is certamly 2 c:vilized alternative, ‘and the only viable alternative, to the.
notion of dealing thh the Bakers directly following the mcldent of January 28, 200r
imespective of whether the Hes were intimidated or not. The trial court stmnnarﬂy"
dismissed these efforts as irrelevant because the Hes did not include a spéoiﬁc request for .
“visitation” in their Pétition Yo Modify, Instead, they merely asked for custody, Of
course, it is beyond -dispute that custody is much more thari mere visitation, f_ér_'it '
encompasses all of visitition and much more. When we ask to borrow $1,000.00, are we
not elso asking to bomow $500.007 Simply put, custody is qualitatively end
quantitatively greater than vigitaﬁon.

The disent’s view on this issue is quite clear:

" "Surprisingly, the trial court determined that the failure of
. the Hes to seek visitation in their petition for custody
“evinces [Mother’s] willful abandonment of A.M.H.” This
determination defies logic; the petition did, after all, seek
full eustody of AMEL, much more than mere visitation:
The trial court’s finding in this regard is not questioned, nor
_even discussed, in the majority opinion. This determination
should bave been rejected by the majority, because it has

. .mo basis in law. (emphasis in original). A :

'fhe dissent'ﬁmhet notes that the Hes’ pursuit of a legal regzedy in-Juvenile Court
was a8 “]usﬁﬁable excuse” for not visiting during that time, particularly since it was clear
that the status qud had been affected, “such that the Hes were no longer welcome to visit
at the Bakers’ home after the Janvary 28, 2001 incident” Supreme Court review is
peeded 10 establish that the ‘Hes'. actions in seeking logal recourse, coupled. with the
totality of the circmnstances, constitute a “justifiable exciise” for not vismng during the

pivotal four-month perlod
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Other c:rcumstances that should be cons;dered are as follows:

'1 The Bakers claimed that although they were no longer willing to continue the
visits at thgr.r home following the January 28, 2001 incident, they would_ have
been willing to continue the visits at a neutre} location. As the dissent

: correctly observes, “If so, this was never communicated to the Hes.”

2. The Hes faxed a letter to the Juvenile Court on Fébruary 15, 2001 expressing a
desire to regain custody of their daughter. The letter then secks assistance
from the Juvenile Court to “pleése hél;i us to have our baby return to her own
parents.” This wes only five days pnor to the commencement of the pivotal
" four-month period. _

' 3. According to‘the uncontradicted testimony of Juvenile Cm}'rt employee, Sarah

o ' Cloud, the Hes repeatedly contacted Juvenile Court in the midst of the pivotal
four-month period with reque;sts for assistance in re'gaining custody of their
daughm' Ms. Cloud also testified that the Hes were m:represcnﬁd by

* counsel, that they brought a photo album with several small pictures of AMH
and one larger p;cnme, and that they mdioated to Ms. Cloud that they thought
their arrangement with the Bakers was temporary | custody with open
ﬁsitaﬁm. _

4. On April'9, 2001, in the midst of the pivotal four-month petiod, Mr. and Mrs,
He met with Candace Brown, a Juverile Court employee, for purposes of
préparing the petiuon tO regain custody Ms. Brown testified that mother
could not stop crying am!at was very clearthatshewanted her daughter back.

93
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5.. On June 6 2001 in the midst of thc plvotal fom-month penod, both of the Hes
a.ctually appeared in Juvenile Coutt in furtherance of their petition to regain to
eustody. The Bakers requested and obtained a continuance, stating that their

._ _lawyer could not bepresmt. '[hematwrwas then reset to June 22, 2001
.- 6. On June 22, 2001, the Hes appeared at what they thought .would be the Court
Wg, onlj_ to discover that there would be no hearing. Unbeknownsf to the
Hes, the Bakers had filed two days earlier a Petition to Adopt and to
Termmate Parental Rights in Chancery Court, effectwely preempting the Hes’

efforts to regain oustody

gideﬁ'c ? -

| A cortect: app]icauon of this standaxd will reveal that both the tnal court and the
ngonty erred in concludmg that there was “clear and conwncmg ewdenoe 1o support

grounds for terminatton on the basis of abandomnmt and best i mteresls.
Itis well established under both the United States and Tennessee Constitutions

that the parent’s right to the custody and upbringing of his or her chlld is a fundamental
mmm::nally protected right. Stanley v. Mlinois, 405 U.8. 645, 650, 92 S Ct. 1208, 31

LBd.2d_,551 (1972); Bo_nd v. McKenzie (In re Adoption of Female Chtw, 896 S.W.2d
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546 (Tenn. 1995), In re Swanson, 2. S.W.3d 180 CI‘enm. 1999) Because' of the
' consﬁtutmnal rights at stake, perental rights cannot be termmated unless the petmoners
can prove by clear and convmcmg évidence that ths Hes wﬂlﬁ:lly abandoned their child.
| In Hawk v. Hawk, 855 S. W 2d 573 (Tenn. 1993), the Suprethe Court beld that a parent
“has 2 conshtuhonal nght to the cusmdy, companionship, and care of child, and should
. mot be depnved th,ereof except by -due process of law.” The burden 1s ‘on the Bakers o
| establish abandonment by cleai' and c';onvincing evidence Carr v. Moore, 1999 WL
820608 (Texn.App. ), Inre: ZC G., 2001 WL 1262609 (Tenn.App )
| There are numerous cases which have attempmd to deﬁne the term “clear and
N oonvmcmg evxdeme " Yt is the position ofme Hes that the fcrm, presently defined in -
the context of a termmatlon of parental rights pmcceding, is 80 vague and general that the
: tner of fact is allowed too much diseretion in evaluatmg the ev1dence, parucularly in the
. context of a non-biﬁ:rcated proceeding in - which notions of “best interést” can
' canminam the fault-ﬁnding analysm Armed with too much dascreuon, the trier of fact
is penmmd 10 m;ect too much subjecuvxty in its findings of~fact. This mbjectwrty,
glven too much deference by appellatc courts in re\newing the case, mvrtes a clearly
erroneous result, parncularly when unconxroveﬂed ewdence tendmg to contradict the
theones raised by the Bukers, is completely ignored. The Hes respectﬁxlly submit that
this r,ecoﬁ contains an abundance of c&untemilhg evidence that was either disregarded
or ignored by both the téial court-and the appellate coﬁrt. It is Mer submitted that if
' this évidenee 'had'been’aécorded its proper weight, in aooordance ‘with fhe overriding
' princlple of “clear and convmcmg evidence,” then a dlsmssal of the Bakcrs Petition to
' Terminate Parental Rights would havebeenmescap&le L '

Qs
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In. o*ban:ei v. Messier, 905 S.W.2d 182, 188 (Tenn.App.'ms), the Court of
| Appeals rexterated the traditional and often repeated definition of “clear and convincing
evldcme
K The clear and oonvmcing standard imposes a heightened
burdenonﬂ;ose seeking to terminate the rights of a natural
' To meet this standard, a party must go beyond the
mere tln'eshold of a preponderance of the evidence: Clear
~ and convincing evidence eliminates any serious doubt or
gubstantial doubt concemning the correctness of the
coniclusions drawn from the evidence. It should produce in
" the fact-finder’s mind- a firm belief or conviction with
. regard to the ‘tuth of the allegations sought to be
‘established.

" How must an appellate court evaluste the evidence in order to ensure that the trier
of fact has gone beyond, s is requited, “the mere threshold of a preponderance of the
ewdence”? What guidelines should be observed by a trial court that will increase the
hkehhoOd that the mer of fact has, indeed, reached a result uuly smpported by “olear and
cpnvincm_g evidence”? The. Hes believe that, under the current state of the law, no such
guidelines exist. Review is needed: to clarify the analysis that should be undertaken by
the trier of fact in érriving at the conclusion that the evidenoe indeed rises to the level of
“elear and convincing.” The Hes further urge that roview is needed i onder o ensure

', . that the nief’.of fact has conducted its analysis in an objective way.- The copstitutional

' nghts at stake in 8 termination proceeding, require that some methodology be employed

by the tnal court, objectwely rcviewable, that will ensure that evidence is truly “clear and
oonvmcmg

eHesrespectﬁﬂlysuggesttbatthereiscm'rentauthonty,boﬁlmtermmanon

cases and in other areas of the law, that support fhe view that an objectwe methodology i is

mcleed possible -when analymg evxdenoe to determine if it rises to the helghtenpd
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standard of “clear and eouvmcmg.” These authorities suggest ﬂ:at the followmg
overriding principles should be Qbserved by a trial court before it can properly conclude
that evidence is indeed “clear and convincing™ |
1. Comrtewaglmg evidence from \mtnesses found to be crerhble by the trial
oourt should be resolved ina hght most favorable to the party defendmg
lns or her eonsumtionally-proteeted panental rights; |
2. The defendants should be given the benefit of every factual dtspute ralsed

by credl.ble witnesses; and
" 3. Any doubts as to the eonelusxons to be drawn from the evidence should be
resolved in favor of the defendants,

| The above pxinc:ples have found support in other areas of the law where the
stakes are often much lower than in cases involving fundamental constitutional rights.
For example, 1t 1s well settled that under Rule 56 of the Tennessee Rules of Civil
Proeedui'e, the standard for determining whether summary judgment is appropriate is
. that, before suramary judgmeet can be granted, the trial court must demonstrate that all
countervmhng evidence has been viewed in a light most favorable to the opponent of the
motion and that all iegmmate concluslons of fact have been dtawn in favor of the

opponent. Bennett v. Mid—South Terminals Corp., 660 8,W.2d 799 (Tenn.App. 1983)
However, unhke a Motion for Summary Judgment, this analysis will in 1io way
divest the. trial court of its ablhty to undertake a determination of witness credibility.
Indeed, a irial is the forum for assessment of witness credibility Whereas a Motion for
Summary Judgment defers the assessment of witness credibility until trial, However, this

distinction’ makes littc différence. one the trial courthas conducted the termination

a7
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Mg and assessed witness credlbllity The problem w1th the trial oourt’s analysls
in this case is that it simply 1gnored or disregarded ooumervmhng evidence in favor of the
"I-Ies, from wimesses i specy'xcalb) found to be credible other than the Hes, and resolyed
 those conﬂicnng posiuons in favor of the Bakers. Gmdance is needed from this Court to
, estabhsh that conﬂicung testimony from credible witnesses should be resolved in favor

of the defendants ina temunauon of parental rights procwdmg '
TheHes have foundat least two casesthatsupport thmvww in the context of a

: tetmlnauon proceedmg (See Fancher v. Mann, 432 8, W.2d at 66 (T enn.App. 1968), in
. wluch the Court notes that “abandohment may be found only when, given the beueﬁt of
| every controverted fact, an inference of abandonment follows as a matter of lew.”) This
view was later relterated byf.he Western Section Coutt oprpeals in Spencer v. Aydlotte
2001 WL 1683698 (Tenn.App.), which was decided on December 28, 2001,

: The dxssent has echoed this posxtmn by pointing to the lack of evidentiary suppoz:t
for the tnal court’s ﬁndmg tbat fear of deportation was the sole motivation for seeking
custody The disseént correctly recognizes that this finding “is the cornerstone of the frial

o -court’s conclusmn that the Hes’ failure to visit.during the four-month period was
willﬂll, becanse it is the basis on which the trial court concludes that the Hes’ Juvemle '
Court petmons and their other efforts to obtain custody were mere window dressing and
did not consutute a Justxﬁable excuse’ for not visjting,” Without this nexus, the entire
.foundation of the mal court’s opmlon cannot stand.
'Ihe diSSent’s dlscussion of this issue bears repeating hére, as follows

: : Nevzrtheless, even deferring to ﬂ1e trial oourt s
) cted:bmty determinations, there must be evidence in the
record to support the trial comt’s sweeping conclusion that
~-all of the Hes’ visits with A.M.H. andtheirefforrswregmn

" oR
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- custody of her partwularly during the pivotal four-month
period, were done for the sole purpose of avoiding -
depomﬁon "

..+ The Bakers' aftorney sought to establish, tbrough
repeated and exhaustive questioning, that the Hes' fear of
deportation motivated their conduct, and that their claimed
desire to parent A.M.H. was insincere. However, questions

‘from lawyers do not constitute evidence. There are o
documents in the record or testimony from an immigration
official or anyone else showing when Father was contacted
by the INS, or what topics were discussed by. Father and -
any INS official. Rather, the record contains only Father’s -
testimony regarding his communications with immigration
officials and the Hes’ fear of deportation. Therefore, we
must examine that testimony.

: In his testimony, Father adnuttedthaihehadbeen

- in the United States illegally since he lost his position with
the University of Memphis. He .admitted that he and

Mother feared deportation after he lost his legal status.
Father further admitted that he had told immigration

'~ officials that he could not leave the United States because
he had felony charges (of sexual assault) pending against
him, and because there was a pending civil case relating to
his daughter. Father was under the impression that, if the
criminal charges were. dismissed and the litigation
concerning A:M.H. were over, he would be deported. As to
Mother, Father said that her right to be in the United States

*. was based on her status as legal guardian of their daughter,
a United States citizen. At the conclusion of the three- .
month foster care period, Father told the Bakers that he and
Mother wanted to retain their parental rights because of

" their perception that it would help them remain in the
United States,

Father testified in response to repetitive questlomng

about whether he was contacted by INS officials and when

- the contacts were made, With réspect to the Hes® May 2000
petition for custody, Father was asked whether, “a month or
50 before that time when you filed that petition,” he was

“called to INS . . . to discuss ‘your status . . .-.” Father

“acknowledged that he had been “called by deportation a

- few times.” Then the following colloquy occurred:

- {Bakers Counsel]: Butthe first time was mthe spring of
2000 about a month before you filed the first Petiuon to

- Modify, is it not? -

[Father]: Ub-huh.
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‘ [Bakets Counsel] Andbeforethax,y oudid— .
: [The Court]: I'm sorry: Mr. Parrish, excuse me. ‘What was
- 'his answer?
* [Attorney-ad litem interrupts and mtegects] Yes
' [Father] "My answer i3 yes, I have been called.

_Even assuming that this unclear tesﬁmony
' established thie time frame of the INS’s call to Father, there
_ is no evidence on the substance of the conversation
between Father and the INS official, any issues raised by
"~ the official, or how the filing of the petition for custody
would have addressed any INS concems.
As to the Hes' second petition for custody, filed
.within the pivotal four-month period before the Bakers’
petition for termination, Father was questioned by the.
attorney ad litem, who advocated on behalf of the Bakers’
position, consistently pursumg similar lines-of" quesuoning
... as the Bakers’ .counsel:

[Attorney Ad Litem}: And then you filed the petition, the

* first one, since you gave custody away, to get custody back;

. correct? Yesorno? .
-, [Father]: Yes, I filed petition.

" [Attorney Ad Litem]: When did you ﬁle the - second
petition?
[Father}: April — April 9, 2001. L

. [Attomey Ad Litem]: Didn’t you hear from ENS. in March‘
of2001?
[Father]: I was not sure about the date.
{Attomey Ad Litem]: What do you think? '
[Father]: 1 think it was between March or Apnl or May -

- between March and May, let’s say.

_ [Attorney Ad Litem]: K was before April the 9 of 2001, .

© was it not?

_ [Father] I'mnot surema am,

L Again, Father’s testimony about the timing offhs
call was uncertain at best, and no testimony was elicited
relating to the substance of any convessation :between
- . Father and any INS official or any concerns raised by INS. -
That is the sum total of the evidence on any alleged
nexus between contacts from the INS and the Hes® petition
for cnstody. From this, the trial court made the finding of
fact that “[tThe INS contacted Mr. He about the Hes’
immigration status in March, April, or May, 2001.” The
trial court extrapolawd from this evidence that, because the .

ann
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- INS contact with Father occurred “around the time” ' the
- Hes filed their second petition for custody. then the Hes'
fear of deportation was the sole motivation for the May

2001 petition for custody.

: " The evidence of the “close proximity” between the
" calls from the INS and the Hes' petition is clearly
insufficient. It must be emphasized that the Hes® February
1, 2001 letter to Juvenile Court was faxed before any INS.
contacthth Father in March, April, or May 2001, How can
the INS call have motivated the Hes® petition for custody if

" it came gffer the Hes wrote the Juvenile Court asking for
assistafice in regaining custody? Notably, in its detailed
findings of fact, the trial court makes no mention of the
Hes’ Febmary 2001 letter to Juvenile Court. Unfortunately,

. in reviewing the trial court’s expansive conclusion that all
of these actions by the Hes were done for the sole reason of
avoiding deportation, the majority glosses over the
evidence, commenting only that the finding is supported
because “the Hes’ desire to avoid-deportation has been a
consistent theme throughout the tortured history of this
case,” and that “the record is replete with inistances where

. the Hes expressed concerns sbout deportations as it rélates -
to their daughter.” .Such amorphous description of the -
evidence doea not substitute for analysis. This Court should
‘explicitly set forth the evidence it believes supports the trial
court’s finding of a nexus betweén the contacts from the

- INS and the Hes’ petition for custody, to determine if the
finding is adequately suppomd, the majority has failed to
do so on this key issue. -

. Furthennom, it is undisputed that the criminal

. charges against Father remained pending until well after the

- Bakers’ petition for termination was filed. Therefore, filing

* the petition for custody was 1ot tecessary for the Hes to be
allowed to remain in the United States. The birth of their

‘second child, also a United States citizen by birth, made the
Hes’ retention'of parenta1 tights'to A.M.H. unnecessary for
purposes of remaining ih the United States, st least °
according to the Hes’ belief that retaining such parental
rights would allow them to stay in the country. These facts
undermine any inférence that the Hes® filing of a petition
for custody of AM.H, was motivated by their intent to
create a legal controversy to serve as a basis on.which they
could legitimately remain in the United States. There is
simply no evidence of how the filing of a petition for
custody would have helped the Hes avoid deportation.

-nae



From the gbo;le quote, seven indisputable concepts emerge wlnch completely
shatter any claim that the Hes’ alleged fear of deportation was their ‘é.b_le mqﬁva_tign_fér
seeking custody: - R ‘

e There are no documents in the record or testimony. from an
immigration official or anyone else showing when Father was .
contacted by the INS, or what topics were discussed by Father and any
INS official. Rather, the rccord contains only Father’s testimony
regarding his communications with immigration officials and the Hes’ :

fear of deportation. .

« Even assuming that this unclear testimony established the time frame. ...
of the INS’s call to Father, there is no evidence on the substance of the
oconversation between Father and the INS official, any issues raised by

the official, or how the filing of the petition for custody would have
addressed any INS concerns. :

' o Father's testimony about the timing of the call was uncertain at best,

- and no festimony was elicited relating to the substance of anmy
conversation between Father and any INS official or any cofcerns
raised by INS. : - o

o The trial court extrapolated from this evidence that, because the INS -
contact with Father ocourred “around the time” the Hes filed their
second petition for custody, then the Hes’ fear of deportation -was the
sole motivation for the May 2001 petition. for custody. ‘ '

o The Hes’ February 1, 2001 letter to Juvenile Court was faxed before
any INS contact with Father in March, April, or May 2001, How can
the INS call have motivated the Hes’ petition for custody if it carae
after the Hes wrote the Juvenile Cowt asking for assistance in
regaining custody? - - : o _

e It is undisputed that the crimirial charges against Father remained
pending until well after the Bakers’ petition for termination was filed.
Therefore, filing the petition for custody was pot necessary for the Hes
to be allowed to remain in the United States. .

e The birth of their second child, also a United States citizen by birth,
made the Hes' retention of parental rights to AM.H. unnecessary for-
purposes of remaining in the United States, at ledst according to the_

* Hes’ belief that retaining such parental rights would allow them to stay

in the country. : '
102 . .
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Several other points worthy of consideration are as follows:
= The trial court found that the Hes willfully failed to appeal their ﬁrst

Juvenile Court peﬁtaon in May of 2000 after it was denied by Referee
_ Haltom. ,

. ’[hetﬁalcourtalso foundthaiMr Hewashlghlyeducatedand.
intelligent, implying that he knows how to use the legal system to his -
advantage. .

o Ifthe INS calls cauged the Hes to file their petition in order m createa _
custody battle so they could allegedly avoid deportation, then the Hes
would have certainly -appealed the adverse ruling from the Juvenile
Court referee. This would have allowed the Hes to prolong the battle
even more, ' :

e Instead, the Hes conunued to work in order to improve their financial
situation and continued to visit AMH on a regular basis. ' :

A correct application of the principles governing “clear and convincing” evidence -
would have mandated that the above evidence be ovaluated in a light most favomble to
the Hes. Unfortunately, the Bakers were gaven the' benefit of every controverted fact, -
even in those instances where credibility was not the issue.

Other outcome-deherminaﬁve examples where conflicting evidence was resolved
in favor of the Bakers are as follows: |

1. At no timé during the June 4, 1999 meeting at Juvenile Coutt did either of the

Hes ever indicate they wanted someone to take care of ‘their child on a
permanent basis or until she became an'adult. (Sarah Cloud, p. 1210, 12'53).
The Hes did indicate to Sarah Cloud that they were interested in having. .
_someone take care of their child only on a temporary basis. (Sar'ah Cloud:, D
1252-1253). Specifically, Sarah Cloud recalls that Mis. He was “very

concerned that it was not a permanent situation, She did_nof want it to.bea .
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permanent situdtion.’l She made that very clear to Ms. Cloilcl. (Sarah Cloud, |
pp- 1210-1211) According to Sarah Cloud, Mrs He was “frurly adamant that
at some pomt she wanted her chrld back.” (Sarah Cloud P 1263) Sarah B
Cloud. also mdershood that the Bakers .wanted a temporary amngement.
(Sarah Cloud, p. 1252-1253) This evidence is drametrically opposxte to the -
Bakers theory of this case and yet it comes ﬁom Sarah Cloud, a wﬂness the |
mal oourt found to be credrblc Under principles. of “clear and convmcmg _
evidence,” this issue should have boen resolved in favor ofﬂw Hes. Had this
issue been resolved in favor of the Hes, the Hes would havc prewuled under
the docmne of “ supenor parental rights” because 1t 1s clear that two of the
'exceptions outlined in Blair.v. Badenhope, 77 S.W. 3d 137 (Tenn 2002)
would have been established, ie., (1) that the order transfemng custody from
the natural parent is. accomplished by fraud or without notice to-the parent and ' :
(2) that the natural parent ceded oniy temporary ot mformal custody to the |

 non-parents. " Sarah Cloud was found to be credible by, the trial court, but for
reasons unexplained, this testimony was acoorded 1o wexght. o

2. Pastor Kenny. Yau, the interpreter during the June 4, 1999 prooeedmg m.. '

Juvenile Coutt, testified that he was asked to intetpret the documents for Mis. |

' Hesoshemderstoodwhatthedocmnentwasandwhyshohadtosrgnrt.
(Pastor Kenny Yau, p. 2008) Pastor Yau was never asked to read ‘the-
dooumenrts word for word in Chmesc 1o Mis. He, even though it would have

| been possible for him to do so. (Pastor Kenny Yau, pp 1997 2008) .
AccordmgtoPastorYim, guardranshxp wasexplamedasbeingttw :
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Sowhen ousayxtwasassmnedtobeashnrt '
.3modofunm,yﬂmt|s somethmgthatyou;ust gleaned R
“Srom the totality of the circumstances, s that correct?

-'A. No. - Iwasbomandmsedsndgtewupmthc' .
. es5¢ compunity. So!lmc:wdxehngnageoftheh .
’ Chmese,andl’vebeenleanﬂnanghshfnr&epasﬁO
.years. The word “temporary” could not be meant .. . . .
indefinite. Temporary-tothebest “of my
. undersln’ndingofmeEnsluhwoﬂ mqrm:vmmit
:sashortpariodor--ltismdsﬁnite hmitila.,short.
period of indefinite time...
(Pastor Kenny Yaw, p. 2020 emphasis added)

Mmmarﬂmorfomd:ffemﬁwaystosayﬂ&&nghshword
“tempomy (Pastoernnwa,p 2018) - Pastor Ya.n mada noeacphnaﬁon

. willlngness oftheBakers to“tempomilymkaeam of!hpbahy”(l’ustor ‘
Kenny Yau,p 1994) Becauseofthencedformecﬁul carcforﬁwbaby,;he'.t
dumsorthe custodians’ nwdtohavemedmalmsmnce forthebaby:'_. ‘
(Pastor Keciay. Xaw, p. 1995). On Jums 4, 1999, Pastor Yau explamed e,
following (ot word forword)mM:s He: ‘

in summaty- - you know, I can't recall the word for- word
mestions, 7 AgigSbet. heggpss fhe Hes were unable to

SLICGL Walvy waL s dauny

was“dﬂu)gﬁotakecmofthairbabyonthmrbehalfbut »
becausaofthelegalpmcecmretl:atnecessimmbuy

insurance. or to administer medication or whatever to the
" baby by the custodian, Ms. He needs to give the suthority
'tothecustodmnbyslgﬂngadoctment. (Pastor Kenny .
Yau, p. 10).
PastorYwexplainedtoMrs Hethemeaningofﬂlewurd"tempomy o5
_“aomeonewaswﬂhngtoIuokai’oermtakeoareoftheweﬂbemgofthebaby

 for a period of time.” (Pastor Kenny Yau, p. 1995), Although Pastor Yau .
-agreed during cross e)mminanontbmmhmcanythedmmn of“w:npmry
lastsuntil the period is over (meanang it might be one day, one minute or 50

: yems),thewuxdwasusedmavaryspwiﬁcmyonlune4 1999'-.
..‘.Specxﬂcally a5 used on June 4, 1999, the word “temporary” vas ssued 5 S

be“on]yforaskortperlod of time.” (PamrKﬂmyYa“.PP 2017 2020' -
. emphasis added) .

‘WhinrestorYauwasaskedwhsmahemmmyass;xﬁhg;ha:méwmd‘ '
“tcmpam*y”meantashortpmudofumeonlme4 1999 hemplied“no o

g (PastorKeuny Yau, . 2018), .

Ky
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in_a light most favorable to those persons faced With' having to defend their

. constitutionally-protected parental rights.

Tennessee. _
At the heart of the Bakers® position, 1s an attempt to enforce, or convince the court -

0 recogmze for pugpoées.' of establishing intent, what amounts to an agreement that if
foun& to exist would violate _t.he public policy of Tennessee. The Bakers comtend that

| they entered.intoauagreemmtwith'the Hes to raise AMH until shéi)ecame an adult. In-
tum, accordmg to the Bakers, the Hes would retain their paremal rights. ‘In reachmg its

~ decision, the majority has implicitly g:ven recogmuon to this purported agreement, even
if only for purposes of ascertaining intent, in order to achieve the termination of the Hes’
parental rights, .Revie\;v is necessary 1o establish that agreements of this nature are void |

. s against the pubhc policy of the State of Tennessee, and, as such, cannot be used by
trial courts and revwwmg appellm courts in any context to buttress a termination of
parental rights, even if that context is limited to the sole role of ascemining the inteqt of
the perties and not or purposes of establishing the llegal conract itself.

Itis mdisputed &dthetwﬁmonyof]érryﬁakerbearsthh out, thattheﬁakers

decided to termmate the Hes’ parental rights because the Bakers believed that the Hes, by

’ penuonmgthejuvenﬂe oourtfortheretumofAM-I,hadtherebybreachedthmr
agrementthatAMHbe raised by the Bakers lmul she became &n adult. 'I'he remedyfor
this breach, according to Jerry Baker, was to seek the temmauon of the Hes patental

rights.



Itis well settled that pnvate agreements which circumvent the support obliganons '

established by law contravene public policy, and are, therefore, vmd Bertyh:ﬂ 2
Rhodes, 21 8.W.3d 188 Tenn. 2000). In a more recent decisxon, the Court of Appeals

considered whether a fathex could voluntarily have hls parental rights terminated when,
by his own admission, he had not seen his daugt;ter since birth, and had, for all practical
purposes abandoned ﬁs child. CJH v..A.K.G., 2002 WL l§é7666 (feﬁn. Ct. App.
August 9,2002). The mother and father both agreed to terminate father"s parental ngh‘es
and they, therefore, submitted a Joint petition for texmmatlon of father s parental rights. ..
‘Ihetnaloourtdemedthe fa:thersrequ&standtheCouﬂoprpealsaﬁirmed,ciﬁng
public pohcy concems and the fact that termination was not in the best interest of the
child, Thus, even in a case in which the father wanted the termination of his'p:arental
rights, the Com-t- refused _.

In _the. instgnt case, there were cemmly other l;gal avenues the pgrﬁes could ﬁave_
wilized had ihey boen trly interested in the ereation of an agreoement which would have
had the legal effect of allowing the Bakers to peMMy >raise, AMH w§ile
simultaneously excusing the Hes from the payment of child support.. For exan:iple, Tenn.
Code Ann.. § 36-1 102(47) allows the parent or guardian of a child to execute a

surrender, whereby the parent or guardian relinquishes all parental or guardmnshxp
tights 10 another person or public child care agency or licensed chxlddplacmg agency for
the purposes of making that child available for adopﬂan; | |

Itis undxspu:ed that not only did this not occur, but the Hes particularly, Mrs, He,
wpressed vehement opposmon to the idea. Had the patties truly oontemplated an agmed
abandonment, & sutrender should have and would have been exemxted, thereby making

109

2d WJEZ:T@ 982 87 ‘das  G119589998: ‘ON Xud SSNOH NINGANGR: WoRd



AMH available for adoption. The fact that a suneuder did not occur, is perhaps the best
.evidence of the pM’ intentions, To enforce an agreement whwh, by its very nature,
was designed to circumvent tixe swrrender provisions of Tenn. Code Ann. § 36-1-102(47) |
is clearly illegal and in violation of public policy. By termmatmg the parental rights of -
the Hes, the il court, in effect, undertook th enforement of an illégal contract
(although no such contract really existed), the breach of which resultéd in the remedy of
' Similarly, to allow the Bakers to capitalize on their illegal contract by arguing that
it somehow provés the Hes “willfulness” is the legal equivaleﬁt of giving credence torthe
illegal contract 1tself If the oontract is truly void, then it is worthy of no teoogntion in
any context, lrrespectlve of whether one calls it a contract or not. |
The transfer of custody that occurred on June 4, 1999, in no way ratifies what was
otherwise an illegal contract; Quite the contrary, if the Bakefs"doﬁtenﬁon is correct that
such a contract really existed, then such a contract not only circumvents the 's'tirrendet |
laws of our state, but it also undermines the legal effect of the 'ctistoqﬁ order, which, by
its nature, is subject to modification upon a sl_:owihg of changed circu;ﬁstanegs. _If". -
custody orders are subieqt to modification, how can tixe Bakers logicélly or legally enter
int(; a custody afrangement that unconditionally allows them to raise AMH until .;he '
becomes an adult? The answe_t; is clear. They cannot. Such an arra;ngemeﬁt: is nothing |
less than & legal paradox, an ariomaly incapable of enforcement.
Thersfore, if we are to believe such & contrast existed as claimed by the Bakers,

then we must also acoept the proposition hat the contract was “under the table.” It was -
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designed to acﬁomplish for the Bakers that which they. could not accomplish legally: the
adoptlon ofAMH . _ o
10. Whether 2 tnal conrt ggog!d be permitted to fing tliat tel%minaggn of |

\
rental ri htsnsmth b t te ofa ildw enltnn roper, lssuesa

tact o i hou notuce ‘without an evidentia heari ithout 1 l.
ustlﬁcatmn there reven arents fro 'elo ing- a_m

,m!mmmd_aym-
On February 8, 2002, the Court -entered an Order Appowtmg Petiuonm-s ..

‘Guardians of AMH whlch contamed the follomng finding:

FURTHER ORDERED ADJ'UDGED AND DECREED -
that Sham-Q;ang (Jack) He and Qin (Casey) Luo shall.
neither have nor attempt to have. any contact, direct or
indirect, in petson or otherwise, with the ward, Amna Mae . -
He, unless, except and until after this Court enters and files -
an order mandating otherwise, It is _ '

FURTHER ORDERED ADJUDGED AND DECREED
that Jerry L. Baker and Louise K. Baker, as co-guardians of
the ward; Anna Mae He, shall proteet the ward, Anna Mae
He, fmm any: confact with Shao-Qiang (Jack) He and Qin =~

" (Casey) Luo, and shall report to this Court, immediately,
any- attempt by Shaio-Qiang (Jack) He and Qin (Casey)
Luo to make contact, direct or indirect, in person or

* otherwise, with the ward, Anna Mae He.

(Empbasis added). | -

Atthemalofthascause,thecourtmadeﬂmfollowmgﬂndmgoffactwﬁhmpect

to this ordarr

The Court é;itemd the Februat.y 8, 2002, “no-contact” order’
becanse, on.February 7, 2002, the Court had ordered the’
Hes to deliver AMH's passport to the Clerk & Master by

4:00 PM: thatday At 4:00 P.M. on February 7, 2002, the
Hes’ counsel telephoned the Court and advised the Court
that the I—Ies had tio intenuon of complying with the Cou:t’ 2

m
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order, and the Court then entered the “no-contact” order the -
next day. .

"The Court’s finding here is based exclusively on evidence addused pursuan to-a
AMoﬁon to Reopen proof that was filed on March 22, 2004, a full 2'{] days after all trfa.lﬂ _
testimony had been supposedly éqncluded; (T.K 1166) However, during the'trial, the .
following testimony had been elicited weeks eaclier: - -

| At trial, the Guardian ad litem was unable to explam dunng cmséﬂmmm
how the nQ-Qonﬁct_ order was entered. (Ms. Mullins, pp. 2566, L. 24; 25'67? L. 1-24;
‘2568, L. 1-24; 2569, L. 1:24; 2570; L. 1-24; 2571, L. 1-9) |
The following éxcﬁaﬁge then occurred at trial:

Q. All I'm asking you is just to respond to my question. Did you do anything at all
to cotroborate or conduct any investigation to deterrine why the no contact order
was issued, since we now you don’t know why it was issued, my next question is, .

* what did you do to investigate as the guardisn ad litem for this child why a no
contact order would be issued? ' S

A. T really.don’t know the answer, Sorry.
(Ms. Mullins, p. 2573, L. 7-14)

Also at trial, counsel for the Bakers took the stand and testified as follows
regarding the no-contact order: '

So the hearing ended on February 7%, and the court reporter

has winding up and everybody was winding up and headed

out of court, and Chancellor Alissandratos had stood up and
started to leave the bench. And I can tell you exactly -
where I was. standing in chancery court, and he tumed
around to me and he said, draft me an order on ' making this
Court the guardian, He didn’t ask me what I thought about

that or anything else. He just'told me that, and he said, 1

want no contact until I order otherwise. Bring me an order . :
tomorrow. e didn't want this included in any of the other . =~ -
orders. ‘I was taking instructions only. ' o

I went back to iny office. I sat down and drafted the order.
He told me the provision in the adoption statute that makes
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me the guardian He couldn’t cite the statute, nor- couldI at ,

_that time, but.I went and looked it up. Idraﬁedas.

" faithfully as I knew how what he told me to do. I appeared
in court, He told me not to take the ime to get the other .
attorney’s signature’ because there wasn’t another
attorney. You were not involved. Ms, Holmes was not |
involved at the time, neither Mr. He nor Ms, Luo had an
attorney at the time. So, that is why he told me to do it,
and he told me to do a certificate of service.” (Mr, Parrish,

-p 2834, L. 17-24 2835 L. 1-24; 2836, L. 1-8)

In reahty, Mr. Sossaman s Motion to Withdraw as attomey for the Hes was - not
heard uatil February 14 2002. (T.R. 229). The no~contact order had been entered six
days earlier on Fobruary 8, 2002. (T.R. 214). B

Under either verswn, 1t is clear that the no-contact order was issded without an
evidentiary hearing involving the Hes themselves. The trial court foundthax the no-
contact order was issued because Mrs. He was refusing to deliver the passpon. 'Hovs}e\}er,
this does not explain why the no-contact order contained a provision prohbiﬁné even

“indirect” contact if risk of ﬂzght was the court’s only concem. It also fails to address | i
why the phrase “or otherwise” was ordered \

Although the majority did not address this issue, the dissent gocs at great length to
criticize the i issuance of the no-contact order, mpludmg_ the fgct that it had a pwofonnd _ |
im;'mt on tho outcome of this ‘case. The dissent correctly explams that the effect of the
no-coﬁtact order was to prevent the Hes from developing a meaningful relationship with
their daughter:

Here, precludmg the Hes from any contact with .
AM.H., during the two-year pendency of the case, without - .. .
ever even affording them an opportunity to.be heard, -
 insidiously corrupted the status quo’'such that a finding that
the Hes had not maintainied a meaningful relationship with

AMH. was virtually -assured, Thus, even if the Hes" - .
parental nghts hed not been terminated, the ill-consxdered .
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no-contact order’ doomcd their petition for custody and
effectively preordained the outcome.of the litigation. This
was clear error, _ oo
Not only did the no—ooqtact order doom thc' Hes’ peﬁtion for custodsr, it-also made
it easier for the trial court o ferminato parental rights under the best interest prong; i.e.
that it was in the best mterestofthechﬂdtotelminateparcntalnghtsbecausethepa:ents' .
had not developed a meaningful relationship with their daughter. In fact, both the trial .-
.court and the Court of Appeals, rehed heavily on the testimony of the court-appomted"

psychologist that A M.H showed no signs of attachment to the Hes. _ '

Accordingly, thcre is a vital need for the exercise of the Supteme Court’ ’
‘supervisory authority pursuant. to thle‘ 11(a)(4) of the Tennessee Rules of Appellate .
Procedure, so that'the rio-contact order can be declared void I the nomnm'oﬁa fs '
declared void and/or set asule ﬂlere is no basis for. termination of parental rights under
the best interest prong; nor is there a basxs to deny the Hes’ request for custody.

11. ether the doetrine of sw erior paren n ts should have-

applied so a8 to award cu to the j rendering moot the Bakers®

Pethaps no case has changed the complexion of Wy lav; more in recent years
then the Tennessec Supreme Court decision.of Blair v. Badenhope, 77 8.W.3d 137 (Té.nn. . ',
2002). Prior to Blair, the on}& legal standard in custody disputes .bet;veen parents and |
-non-p_arents was “substantial ha@;” ie,inan g&@ custody dispute between parents and
non-parents, & natural pareat may only be deprived of custody of a ohild upon & showing -
ofsn.xbstanti.al harm to the child, I re Askew, 993 S.W.2d | (Tenn. 1999). Thisds also

knowp as the “doctrine of superior parental rights.” Thus, biological parents ;wJoye'ci
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